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Adani House, Near Mithakhali Circle,
Navrangpura, Ahmedabad - 380009

at{ arfh za 3r9la 3marsriaisrra ma & at ae gr 3netsf zpenfenf fa
aaT; T; gr 3rf@art at 3rfta ur grlervr om gaa mar t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ ti x cb Ix cf)'f 'TRla:flJT ~
Revision application to Government of India:

(1) a€ha 6nzrca 3rf@fr, 1994 cITT tlRf 3TT'fc'I' ~ ~ ~ 'iTl1C'iT cfi 6'R if~ tlRf cITT
'311-t!Rf cf> >I'~ 4-<'icb cfi 3@T@ g7teru ndaa a7eft ra, and Far, f@a iaraa, lua
fcM-rir. atft ifr, #ta ts rat, ia mf, { fact : 110001 cITT c#r fl~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) 'llft ~ cITT ol'R ura ht z4far qr a fcITT:TT 'fJO-§llll-l ;lJ'T 3lrlf cblx=.@11 if 'lJT
fcITT:TT •fJ o,s ll II x "fr ~ 'fl o,s jl II x i mr urra egg rf if, 'lJT fcITT:TT 'fl o,s I l II x 'lJT~ if ~ % fcITT:TT
cblx{Ql1 B 'llT fcITT:TT •fJ0-sPllx ~ ·m 1=ffC'i' at 4fasuhr g{ st 1

(ii) In case of any loss of goods where tl1e loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ·
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and are fan# ls; u q?gr # P!£J1f2ia 1=flc1 tR m 1=flc1 cfl f21P!J.J1°1 T-f '3Ylilli ~ ~
1=flc1 q qr€a zrcR amiit and ae fa#t zg a q?gr fuffa &t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa snl4a t snra zrcs # 4ram fg uil spt Rs mu t { & sit ht r?gr
\iTI" ~ tfffi ~ frmi=r cfl jci1Rl cb ~. ~ cfl &m Lffffi1 at zr u uT al ii fcm=r
31ferfzu (i.2) 1998 tfffi' 109 &Rf~~ ~ 'ITT I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

it Garza zrca (3r4he) Parat, 2001 cfl R<Ff 9 cfl 3fcrrm f21Plfcfcc ~ ~ ~-8 #
al uRdi #, 4fa 3net a uf 3r?gr hf fa#a flma flag-3rat vi sr@la
37et t at-at ,Rii arr Ra 3m4a f@u ur a1Re Isa er ala z.I1 ff
3ia«fa err 35-~ ii fffRa t # grar a 'fl¥ cB" "f!T~ ~3lR-s~cm~~~
aifeg

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied· by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf2i\.i11 ~ cfl "f!T~ usj via=a a ya ala qt z ua a zht u) 2o0/-#ta
Tar #l ur; ail usf ii Va car a nrr zt m 1 ooo/- cITT "Cf5R-f ~ cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ta zca, €tu sqra zrca vi tar a or@#ta mrnrf@raw a ,f or4ta.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€ha ala z[ca 3rf@)fa, 1944 cITT tITTT 35-6l1/35-~ cf)~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) saa~fr qRba 2 (1) a aag arr srarar #t ar4la, sr@tat a mafl gre,
a4ta sara zre vi ara r@#tn narf@raw(fez) 6l ufa 2tr 4far, re«rarz
# 21Tel, aqgn,fl 14a , 3Ira1 ,ft+y, 3&aIsqlz-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



j

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? sa 3tr i a{ re magi a anragr it & it r@a sitar fg #la at 47r
s9jad er a fut urr afeg a re a zig «ft fa fur uat arfaafg
zrenferfa 3r41ta =nnf@raur at van 3rat zu a{tatal ga 3m4at fhza uarar &[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 1rzaru zyeserf@nu 197o zqenigif@era at 31q- a 3Rrm R'clffl ~ ~ '3cltf
3rd4a zu 7ca3nag zenfenf Rofu ,feral a 3mar # g@ta alv 4Rau .6.so h
cblrllllllc>ill ~ "RcBc c>fTIT iP!T ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa it i±fer tcai at fi5rut q a fuij #t zit ft ear 3naff Ru urat ? uit
#tar zcea, aha sura zyc vi ara 3rat#ta =nznf@raw (ruff@f@) Pru, 1982 ff2a
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(67) var z,ca, ash sar«a gc vi arr or4l#ta rzaf@aaw1(frb),# for4lit mar
cf?dd.lJ..Ji1llDemand) ~ cf6(Penalty) cnT 1o% qaau aar 3farf ? rreaif , sfraaqa 1o a?ls
~t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

4{tuGar yea 3jthara k iafa, sf@ta g) "afn at lWl"(Duty Demanded)-
(i) (section) isupazaRuffif;
(ii) iw:rrT@o~~cf)'tx]"M;
(iii) ~w-Rsc f.:rwrr iB° f.:r:n:r 6 iB° cfQd ?;<l xl"M.

> Tq4sa«if@a arfh qg@ ya warm st4err k, sr#er afar are &f?gqf rfsa f@ura
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccii) amount determined under Section 11 D;
(cciii) amount of erroneous Cenvat Credit taken;
(cciv) amount payable. under Rule 6 of the Cenvat Credit Rules.

sr3n?# #R or@tTfrrurhwr4 an zyea srzrar zreour aus R4afR@ lat ii f@au zyesh 1o%
/Tarru snt ssi hueau Rauf@a st rs aus#1omaualstas4el
,.,

view of above, an appeal against this order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute."

.«s ":
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Adani Estate Pvt. Ltd.,

Adani House, Near Mithakali Circle, Navrangpura, Ahmedabad

(hereinafter referred to as the appellant) against Order in Original No.

CGST-VI/Ref-06/DAP/Adani Estate/2021-22 dated 14.09.2021 [hereinafter

referred to as "impugned order] passed by the Assistant Commissioner,

CGST, Division - VI, Commissionerate : Ahmedabad South [hereinafter

referred to as "adjudicatingauthority].

2. Briefly stated, the facts of the case is that the appellant had filed a

refund claim on 10.06.2021 for an amount of Rs.78,85,280/ under Section

11B of the Central Excise Act, 1944 read with sub-section (5) of Section 0
142 of the CGST Act, 2017. The refund claim was filed in respect of the

service tax paid on account of cancellation of booking in a

residential/commercial complex 'Western Heights'. On verification of the

refund claim certain discrepancies were observed. Therefore, the appellant

was issued a Show Cause Notice bearing No.CGST/WS06/REF-

04/AEPL/2021-22 dated 14.08.2021 wherein it was proposed to reject the

claim for refund. The SCN was adjudicated vide the impugned order

wherein the claim for refund was rejected on the grounds of limitation.

3. Being aggrieved with the impugned order, the appellant have filed 0
the present appeal on the following grounds :

1. 'The adjudicating authority has misinterpreted and misconceived

the provision of Section 1 lB of the Central Excise Act, 1944 in

rejecting the claim on the grounds of limitation. It was not

appreciated that the claim was relating to the amount deposited by

them which did not result into tax as per the Act and, thus, the

provision of Section 11B of the Central Excise Act, 1944 are not
applicable.
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11. It is no more res integra.that the time limit under Section llB is-not

applicable when the tax was paid under a mistake of law or where

tax was not liable to be paid.

111. Clause (b) of Section 66E of the- Finance Act, 1994 had declared the

construction service in relation to sale of a building, complex or civil

structure or part thereof as 'Declared Service', if the consideration

was received partly or wholly prior to receipt of completion

certificate. If the transaction did not consummate into sale of

building by the service provider to the buyer, it shall not be regarded

as transaction falling within Section 66E (b).

1v. In the case of cancellation of agreement/contract/letter of intent, the

property in goods or services cannot be said to have ultimately

transferred in favour of the buyer. In such circumstances, it cannot

be said that the service provider had provided services of

construction to the buyer and, hence, Section 66Eb) cannot be held

to have application. Amount paid in relation to such transaction,

prior to termination of the agreement of sale shall not be construed

as service tax and hence, liable for refund. Once it is established that

the amount claimed was not service tax, Section 11B of the Central

Excise Act, 1944 shall not apply.

v. The amount collected by the exchequer which fails to partake the

character of service tax shall be deemed to have been collected

0 without authority of law. They rely upon the various judicial.

pronouncements in this regard.

v. The application made by them was adjudicated in terms of Section

142 of the CGST Act, 2017. However, the provisions of sub-section

(5) of Section 142 are non obstante and having overriding effect over

Section 11B of the Central Excise Act, 1944.

vu. In terms of Section 142(5) of the CGST Act, 2017, refund of tax paid

under the existing law in respect of services not provided shall be

allowed. The refund shall be allowed notwithstanding anything

contrary contained in Section 11B except sub-section (2) which deals

with transfer of refund to Consumer fund. Therefore, the limitation

of Section 11B shall not apply.

o
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The notice was issued on 14.08.2021 and served to them on

18.08.2021 by email. The personal hearing was fixed on 17.08.2021

but the letter was served to them on 18.08.2021 along with the

notice. Therefore, it is required to be deemed that no opportunity of

personal hearing was effectively granted to them. These facts were

communicated to the office of the adjudicating authority. However,

no further opportunity of personal hearing was granted.

1x. It has been observed at Para 3 and 4 of the impugned order that they

had not filed reply to the notice nor they appeared for the hearing

fixed on 17.08.2021. However, they were never given any

opportunity of personal hearing.

x. The notice was issued after two months from the date of refund

claim and the hearing was fixed only three days from the date ot O
intimation and that too was not served on them. Failure to afford

opportunity of personal hearing fa required to be treated as violation

of the doctrine of audi alteram partem resulting into complete

miscarriage of justice. They rely upon the decision in the case of UOI

Vs. Hanil Era Textiles Ltd. - 2017 (349) ELT 384 (SC) and BA

Continuum India Private Limited Vs. UOI .-- 2021 (49) GSTL 370

Bom.).

x1. In light of the fact that DIN was not generated and indicated on the

SCN as well as personal hearing letter, the same is required to be

treated as invalid in terms of Circular No.122/41/2019-GST dated

05.11.2019.

xn. The adjudicating authority has erred in relying upon the decision in

the case of Vodafone Cellular Ltd. Vs. CCE- 2014 (34) STR 890.

4. Personal Hearing in the case was held on 31.10.2022. Shri Rahul

Patel, Chartered Accountant, and Shri Pravin Shetty, Manager Taxation,

appeared on behalf of appellant for the hearing. They reiterated the ·

submissions made in appeal memorandum. They submitted a compilation

of the judgments relied upon by them during the hearing and stated that

additional written submissions would be filed by them. However, the

t have not submitted their additional written submissions.

Vlll.

0
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5. I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the materials available on records. The dispute

involved in the present appeal relates to rejection of the claim for refund of

the service tax paid in respect of cancellation of bookings in the

residential/commercial complex on the grounds of limitation.

0

0

6. It is observed that the adjudicating authority has without going into

the merits of the refund claim filed by the appellant, rejected the refund

claim on grounds that the claim for refund filed by the appellant was

barred by limitation in terms of Section 11B of the Central Excise Act,

1944. In this regard, I find that the issue of refund of the service tax paid

on booking of immovable property which were subsequently cancelled

resulting in non·provision of service has already been decided by this

authority in the case of Panchratna Corporation vide OIA No. AHM

SVTAX-000-APP-023-17-18 dated 29.06.2017. The relevant Paragraphs of the

said OIA are reproduced below:
"I 0. I find that in case of construction of commercial complex service, service
tax is required to be paid on the amount received from prospective buyers
towards the booking of complex before the issue of completion certificate by the
competent authority and this process goes on for years, as has happened in the
instant case, and the bookings/dealings can be cancelled at any point of time by
the buyers before taking of possession of complex by him and therefore, I find
that no service at all has been provided the relevant date of one year and date of
payment as per Section 11 B of Central Excise Act 1944 cannot be made
applicable in the instant case. I further find that since there is no contingency
prescribed in this type of case, the appellant cannot be put to loss for want of
such contingency.

18. Therefore, I find that once the booking is cancelled and the entire amount
is returned, the appellant has not provided any service and whatever amount paid
by them is in the nature of deposits only and they are eligible for refund,
following the various case laws cited above."

6.1 It is further observed that there is no material on record which

indicates that the OIA supra, has been set aside by any higher appellate.

Therefore, the adjudicating authority was required, in terms of the principles

of judicial discipline, to follow the decision of the OIA supra, passed by the

higher appellate authority.

6.2 However, it is observed that rather than following the principles of
· dicial discipline, the adjudicating authority has passed the impugned order

trary to his own order issued vide OIO No. CGST-VI/Ref-03/Addis
76
to ·
IE; •%
E<

-·. .
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Infra/AC/DAP/2021-22 dated 07.09.2021. In the said case involving identical

issue the adjudicating authority, by following the OIA No. AHM-SVTAX-000

APP-023-17-18 dated 29.06.2017 in the case of Panchratna Corporation

. passed by the Commissioner Appeals), Ahmedabad had allowed refund by

holding that limitation under Section 11B of the Central Excise Act, 1944 is

not applicable. However, in the present case he has taken a totally contrary

stand and rejected the refund claim of the appellant on the grounds of

limitation in terms of Section 11B of the Central Excise Act, 1944. This is

against the tenets of equity in dispensation of justice as well as the principles

of judicial discipline.

7. I find that the appellant have apart from contesting the issue on

merits, have also raised the .grounds of violation of natural justice inasmuch

as they were not afforded the opportunity to either file their written reply nor 0
were they granted the opportunity of personal hearing. It is observed that the

. appellant were issued SCN for rejection of the refund claim on 14.08.2021

and were granted the opportunity of personal hearing on 17.08.2021. The

appellant have contended that both the SCN as well as the letter for personal

hearing was received by them on 18.08.2021. It is evident that the appellant

were not given any reasonable time to even file their defense reply to the

SCN and were called for a personal hearing within three days from the date

of the SCN. Further, without giving any further opportunity of personal

hearing, the adjudicating authority has adjudicated the case.
0

7.1 I ternis of Section 33A (1) of the Central Excise Act, 1944 the

adjudicating authority shall give an opportunity of being heard. In terms of

sub-section (2) of Section 33A, the adjudicating authority may adjourn the

case, if sufficient cause is shown. In terms of the proviso to Section 33 2),
no·adjournment shall be granted more than three times. In the instant case, I

find that three adjournments as contemplated in Section 33A. of the Central

Excise Act, 1944 have also not been granted to the appellant. Therefore, the

impugned order has been passed in violation of the principles of natural

justice and is required to be set aside on this very ground.

In view of the facts discussed herein above, I am of the considered

that the matter is required to be remanded back to the adjudicating



9

F No.GAPPL/COM/STP/172/2022

authority for adjudication afresh after considering the submissions of the

appellant and after affording them the opportunity of personal hearing.

The appellant are directed to submit before the adjudicating authority

their defense reply and appear as and when granted the opportunity of

personal hearing. Accordingly, the impugned order is set aside and

remanded back to the adjudicating authority. The appeal filed by the

appellant is allowed by way of remand.

The appeal filed by the appellant stands disposed of in above terms.

- x3· O.v-..5@1
- W AOv.·Qt[O o

ileshKumar )
Commissioner (Appeals)

Date:.21.,11.2022.•(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

0

0

BY RPAD I SPEED POST

To

Mis. Adani Estate Pvt. Ltd.
Adani House, Near Mithakali Circle,
Navrangpura, Ahmedabad

The Assistant Commissioner,
CGST, Division- VI,
Coinmissionerate : Ahmedabad South.

Appellant

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad

South. (for uploading the OIA)
t4.Guard File.

5. P.A. File.
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